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Angel Nieves Diaz is set to be killed by Gov. Jeb Bush on Dec. 13, 2006.  The transcripts show this is a miscarriage of justice.

By Mary C. Meenan

The facts listed in this document, unless cited by case law, are referred to by their page or place in either the transcript on appeal (“R”) or in a brief on appeal (App.”).  

In late 1979 three Latin gunmen entered the Velvet Swing Lounge in Miami, announced a hold-up, sequestered the patrons into the bathroom, and sealed the door with a cigarette machine.  Some of the exotic dancers hid under the bar.  The manager, Mr. John Nagy, came out of his office and was shot in the chest.  He later died from the injuries.  The case went unsolved because witnesses in the dimly lit bar could not identify the assailants except to allege they were possibly of Hispanic descent.  Evidence found at the scene included bullets and casings from three different guns and of the 100 fingerprints lifted from the bar in general, 31 fingerprints had comparable value.  One print on a matchbook could have belonged to Angel Diaz.  This became a “cold case” over the next four years.  Eventually Angel Diaz was accused and convicted on the testimony of four witnesses and one fingerprint in a three-day trial where he represented himself with a Spanish interpreter, standing behind a plastic wall and wearing leg shackles. Mr. Diaz was not present in Court during some critical Court proceedings.  Three of those four witnesses later recanted and the fingerprint evidence went unchallenged. 

In 1983 Metro-Dade Police Department Detective Gregory Smith, got a tip from Angel “Sammy” Toro, a Boston inmate facing murder charges who was looking to make a deal.  In exchange for leniency Mr. Toro fingered Angel Diaz as one of the Velvet Swing robbers.  Lucky for Mr. Toro, eventually the Boston murder charges were dropped and he was allowed to take a second degree murder plea on the Velvet Swing murder. This was done even though two witnesses, Candice Braun and Georgina Deus, testified that Mr. Toro was the triggerman. Sammy Toro, got a life sentence whereas Angel Diaz got death plus 834 years.  The Court allowed the prosecution to make a proffer as to why this disparate treatment between Angel and Toro was acceptable.  It was full of hearsay, personal opinion and conjecture, and was never contested by ineffective defense counsel(R310-13).

The only person who directly accused Angel Diaz of murder was triggerman Sammy Toro, who did not even testify at the trial.  (Interestingly, Mr. Toro statement is not in the appellate papers.)  Mr. Diaz girlfriend, Candice Braun, testified and said Angel Diaz told her Mr. Toro shot a man during a robbery in a bar.  Friend Georgina Deus, who never testified in Court, said that she overheard Mr. Toro, Mr. Diaz and others talk about the shooting.  A fourth witness, jail house snitch Ralph Gajus, said “inferred” Angel Diaz was the shooter.  

Later, Mr. Toro, Ms. Deus and Mr. Gajus recanted their statements.  Mr. Toro said Angel Diaz was innocent.  Ms. Deus said the police forced her to lie.  Mr. Gajus said he lied because he was offered a plea deal on an escape charge and he was angry with Mr. Diaz at the time.

It turned out that Mr. Toro had a good lawyer.  Since the State took too long to bring the case to justice, Mr. Toro’s attorney raised “speedy trial” issues and brokered a second degree murder plea.  Mr. Diaz’ ineffective attorney waived speedy trial rights which resulted in a murder conviction after a three-day trial.  Mr. Diaz was unaware of the speedy trial issues because when it was discussed in Court Mr. Diaz was not provided a Spanish interpreter (R 422-8).

None of the eye-witnesses could place either Mr. Toro or Mr. Diaz at the crime scene.  Detective Smith tried to force the issue by traveling from Miami to as far away as Texas to show two eye-witnesses, (bar patron Vincent Pardinas and bartender Norman Bulenda) 2- six-person photographic arrays of “possible” suspects.  They still could not make any positive identification.  At trial the three testifying eye-witnesses could not identify Angel Diaz. These were Vincent Pardinas, (R 965-66); bartender Norman Bulenda, (R 1004-05); or dancer Leila Robinson (R 1035).  

As for fingerprint allegedly belonging to Mr. Diaz, criminologists had discovered 100 fingerprints at the crime scene, 31 identifiable.  Mr. Toro’s fingerprints turned up on the cigarette machine and a receipt.  Angel Diaz’ fingerprints allegedly were on a matchbook located on the bar (R 1135-1157). 

The prosecution technician’s findings were not scrutinized by defense during trial, though there was much reasonable doubt surrounding the fingerprint on the match book.  Though the bartender Norman Bulenda testified that he put clean ashtrays with matches on the bar that night, he was never asked whether the matches were fresh or recycled from another night.  Mr. Diaz, Mr. Toro and “Willie” had been to the bar before.  Mr. Toro and “Willie” were both smokers and the men had previously visited Angel Diaz’ apartment.  Either man could have brought the matches to the crime scene.  Back in the late 1970’s bars were full of smokers and match books were frequently passed back and forth.  

Later, during Angel Diaz’ appeals, his attorneys sought the fingerprint evidence so they could perform independent testing.  Suzanne Myers Keffer, Angel’s current Capital Collateral Regional Counsel South (CCRC) attorney, recently said in a telephone call that the defense was provided with inadequate Xerox copies of the fingerprints; useless for testing.  All attempts by Angel’s personal advocates to secure the fingerprint evidence in the past two years so as to have it tested by Mr. Simon Cole, a highly regarded California-based fingerprint expert (upon the recommendation of Barry Scheck of The Innocence Project) went completely ignored by authorities.

In order to make any criminal charges stick on such flimsy evidence, Toro’s snitching had to be bolstered in some way.  So, during the investigation, Det. Smith questioned the two women, Candice Bruaun and Georgina Deus, who had been acquainted with both Toro and Angel Diaz.  Det. Smith then mischaracterized the women’s two statements making them sound like they fingered Angel as the shooter.  Det. Smith printed it up his factual twists in a sworn affidavit, attached it to the Indictment, and presented his story to a Grand Jury (R 10-11, 30-31). 

Angel was indicted by Grand Jury for the first-degree murder and other felonies on January 25, 1984.  He pleaded not guilty.

Authorities located Angel Diaz in a Kansas prison in 1984 and extradited him to Florida to face capital murder charges.  Angel Diaz was not a sympathetic defendant. He was a Puerto Rican loner, had a rap sheet that included participation in a murder in Puerto Rico, and charges that he had escaped prison.  

He was placed in solitary confinement for 22 months. 

Meanwhile, the media ran with the sensational “topless bar murder” and incorrectly accused Angel Diaz as being the head of a violent Puerto Rican gang, “Los Macheteros.” If you ever met Angel Diaz in person you would laugh at that allegation. Spend five minutes with him and you would instantly see his demurring nature.  

The nightmare of Angel’s inability to conduct a minimal investigation into his case was comounded by the fact that while sitting pre-trial in solitary confinement for 18 months without a lawyer visit, (at the time he was represented by public defender Peter Ferrero, who had visited him six times in the first six months but had not come back over the next 18 months), Angel wrote numerous letters to the public defender’s office for help and they went ignored.  “Nobody from that office visited me or took me to Court.  Eighteen months without hearing from him and not knowing what was going on with my case,” Angel said.  Angel then had filed a pro se motion for relief asking the Court for the tools he needed to conduct his own investigation from jail.  The motion was ignored by Judge Donner for more than a year.  Mid-trial when Judge Donner’s clerk reminded the judge of her failure to rule on Angel’s se motion, the Judge curtly dismissed this motion in less than three seconds and without explanation.  Thus, Angel had no chance whatsoever to conduct an investigation for his defense in this most horrific of accusations levied at him by the State of Florida.

Angel was not present during many critical pre-trial discussions about the witnesses and the evidence (R 423-4, 350, 359, 540).  Angel was present but without an interpreter during portions of jury selection ((R 540).  This is a violation of Florida law (Fla. R. Crim. P. 3.190, Chandler v State, 534 So. 2d 701 (Fla. 1988).

In spite of his admitted language difficulties, his ignorance of the law, and his stand by attorney expressing misgivings to the Court about Angel’s competency, Angel was astonishingly allowed to represent himself (R 436, 802-806, 812).

During jury selection, two jurors were excused because they opposed the death penalty (R 564).  This raises an equal protection issue because it is unfair that an entire population of jurors cannot sit on a trial of their peers.  This is particularly unfair in Florida which does not require a unanimous verdict for the death sentence. Think about how certain United States Supreme Court Justices can be patently pro or anti death penalty and rule in accord with 100 per cent consistency.  For example, Justice Brennan or the later Justice Blackmun were outspoken and ruled against the death penalty in opinions that became the law of the land.  If our highest Court is allowed to have equal protection in their personal opinions on this issue, why not our citizens?

After the jury was selected Angel had asked to represent himself (R 767).  His advisor, Mr. Lamons told the judge Angel had exhibited rather bizarre tendencies” (R 797) over the past two days and requested a three-psychiatrist evaluation because he did not think Angel was competent (See also, R 829, 841, 857, 885, 889, 900, 903-904, 916, 921, 1081-2, 1091, 1157, 1212-14, 1224, 1241-2).

The judge assigned a psychiatrist and a psychologist to examine Angel later that evening, but continued to hold trial proceedings before the evaluations had occurred (R 808).  During this time Judge Donner ordered that opening statements were to made and allowed five prosecution witnesses to testify.  This is in direct violation of Angel’s Sixth Amendment due process rights and violated both state and Constitutional law (See, Fla. R. Crim P. 3.210(a) (1988); Pridgen v State, 531 So.2d 951, 954 (Fla. 1988) (court must suspend proceedings). Angel’s conviction should have been reversed on that violation alone. To add insult to injury, during this time Judge Amy Steele Donner criticized Angel’s ability to represent himself and yet she failed to halt the proceedings (R Id.).

The next day the judge declared Angel’s competency without any explanation (R 981) written report by the doctors or the presence of Angel or his attorney. In fact, there was no hearing, nor was Angel advised he had the right to be present and the right to challenge the doctors’ findings (See e.g., United States v Klat, 156 F.3d 1258, 1262 (D.C. Cir. 1198); Johnson v State, 750 So. 2d 22 (Fla. 1999).  Only one doctor showed up (Dr. Haber) and made conclusory statements only and outside the presence of the attorneys (R 981). Dr. Castiello never showed up. The entire proceeding was a mockery (R 981-6).  It is interesting to note that when Dr. Castiello’s written report was submitted, his finding was that Angel’s “insight and judgment into his present situation did not appear more than superficially adequate” (Found in PC-R 480).  The validity of a defendant’s waiver of right to counsel and assertion of his right to self-representation must be based on the defendant’s competency (Faretta v California, 422 US 806, 835 (1975); Pate v Robinson, 383 US 375, 384 (1966).

These evaluations were incompetent in that they did not follow the statutory guidelines, nor were they correct assessments of Angel’s mental condition.  

Post-conviction assessments by two mental health experts (Dr. Dorita Marina (App.5) and Dr. Luis A. Francis (App.6) who took extensive tests and much time when they evaluated Angel’s mental health concluded that Angel suffers from certain mental disorders that contributed to his decision to represent himself and undermined his ability to do so competently.  Mr. Lamons signed a sworn affidavit stating that he did not think Angel was competent to represent himself.  See, Pridgen v State, 531 So. 2d 951, 955 (Fla. 1988).  Appellate Courts ignored this most important new evidence and continuously ruled that Angel should be executed.  Angel Diaz actually was mentally ill and should never have been allowed to act as his own attorney, but the trial’s medical staff examinations were incompetent and went unchallenged.

During trial, Angel was forced into handcuffs and shackles on his ankles, placed behind a Plexiglass shield and guarded by 14 Court officers (R 435-453, 684-685).  Everyone in the courtroom was searched, including the jurors (R 449, 751). The Judge’s justification for this was because Angel was considered a “flight risk” (R 451-454, 701).  The prosecution asserted over objection, Angel’s possible dangerousness and escape attempts (R 361-70, 374-80, 389-91) without any Court finding that Angel would be a problem at trial.  Judge Donner did say that Angel had an obligation to hide the shackles with his briefcase (R 700-701).  Sgt. Rogers testimony was prejudicial and later proved to be unreliable (R 676-702).  Moreover, Angel was absent during this colloquy.  Mr. Rogers alleged Angel had a reputation for violence and had already bribed a security guard (R 697).  However, the source of his information was never established nor, because of defense absence, was able to be challenged. Yet Judge Donner relied on this testimony and approved of extraordinary security measures (R 700-2).  Moreover the officer also mentioned a plea offered to Angel and defense counsel pointed out that the officer was misinformed (R 698-99).  Such prejudice distorted the judicial process, was not necessary to keep order and safety in the Court, and destroyed any presumption of innocence.  The jury saw from the outset that the Court considered Angel a “very dangerous man.”  Nor was Angel allowed to be alone with his attorney, an obvious violation of his attorney-client privilege (R 435); See Perry v Leeke, 109 S. Ct. 594 (1989).   Angel was not allowed to question his prospective witnesses alone either (R 1213) or to use the telephone (R 1348).

In the 1980’s the evidence against Mr. Diaz was slim.  In a memorandum dated August 16, 1984 from Assistant State Attorney John Hogan to Detective Greg Smith the prosecutor wrote, “we do not have a prosecutable case.”  In another memorandum dated a month later, the prosecutor again mentioned the weakness of the case.  A third memorandum, dated October 1, 1984, again mentions the difficulty to go forward because of a lack of witnesses.

The prosecution illegally withheld evidence from the defense, particularly that which addressed key defense witnesses (Affidavit of attorney Peter Ferrero, App.4) On April 25, 1984, a hearing on Mr. Ferrero’s Motion for Production of Favorable Evidence was held.  The Court told the defense to “rely on the good faith of the prosecution” (R 353). However, on May 14, 1984, Mr. Ferrero was back in court requesting Brady materials that had not been turned over to him (R 359).  This is exculpatory material that must be turned over by the prosecution to the defense under Supreme Court case Brady v Maryland, 373 US 83 (1963).  On June 15, 1984 Mr. Ferrero was again back in court claiming the State refused to give him the address of Georgina Deus “for her protection.”  The defense later learned that Ms. Deus swore under oath that she was never in any danger except from threats by the prosecution (R 149-182).  Therefore, this was a complete mischaracterization to the pre-trial Court by the prosecution in order to withhold Brady material. 

The statements by Ms. Braun and Ms. Deus directly contradict the sworn affidavit and testimony of Det. Smith.  It can be seen comparing them in the appellate record.  Neither woman ever claimed Angel Diaz committed murder but Det. Smith swore they did. The prosecution knew this.  In Memorandum dated February 6, 1984, Assistant State Attorney William Gottlieb wrote he knew Toro was the shooter.  (Moreover Mr. Gottlieb was present when Georgina Deus made her second statement where she said the police coerced her to lie in her first statement.  But prosecutors allowed Det. Smith to mischaracterize this point during his trial testimony.  Judge Donner refused to let Angel impeach the detective and was very caustic towards him at this point during the trial)  This memorandum was not disclosed to the defendant and its exculpatory nature is evident.  Also in his opening the prosecutor said he could not prove the identity of the shooter (R 788) and in closing said there was no evidence of Angel’s intent to kill (R 1257).  Nevertheless, the State still brought a jail house snitch (Ralph Gajus) to the stand to testify Angel Diaz was the shooter.  This proves the State knowingly presented false testimony.  This violates a criminal defendant’s right to due process of law (Mooney v Holohan, 294 US 103 (1935) and a corruption of the truth-seeking function of the trial process (United States v Agurs, 427 US at 103-04).  Why wasn’t the prosecution ever sanctioned?


Angel was tried in the Circuit Court of the Eleventh Judicial Circuit, Dade County, Miami, before Hon. Amy Steele Donner before a jury on December 17-21, 1985.  The prosecutors were State Attorneys Robert Scola and John Kastrenakes. The trial date was originally scheduled to be held in February 1986 but Judge Donner made the case go forward much earlier, December 1985 (R 438), over defense objections (R 440). 

During trial two state witnesses, victim Vincent Pardinas and bartender Norman Bulenda confirmed Angel was not nor could have been the shooter because they fingered co-defendant Toro (characterized as robber number three) as the shooter who was located near the office not the bar where the manager got shot to death (R 947-948, 950-951).

Two other key pertinent witnesses conceded at trial that Angel was not the shooter.  Ms. Braun specifically said Toro was the shooter and despite the prosecution’s best efforts, jailhouse snitch Ralph Gajus could only say that he “inferred” Angel was the shooter but that Angel had never said so (R 1123-1124).

Regarding the statements by witness Candice Braun: in his sworn affidavit, Det. Smith alleged that Candice Braun said that just before Christmas of 1979, Angel Diaz told her that he and Toro robbed people in a topless bar on Eighth Street where Toro shot a man. (Candice Braun was Angel’s ex-girlfriend and a heroin addict at the time of the crime.)  The truth is that in her statement and at the trial Ms. Braun testified that Angel Diaz told her that Toro shot a man during a robbery. Ms. Braun also testified that the reason she spoke to Det. Smith when he approached her in the first place was because she did not want him to think that Angel Diaz was the killer.  Ms. Braun testified that she was under the impression that Toro was blaming Angel Diaz for the murder which he did not do and she wanted to help Angel by telling the truth as she knew he did not do the shooting (R 878-918).  She also spoke about a wallet Mr. Diaz brought home that she did not recognize and said that it contained money they used for Christmas.

As for the wallet, it was never proved that it was the same wallet testified to by Mr. Pardinas who said he had a nylon diver’s wallet and $50 in cash that was taken.  The best this would prove is that Mr. Diaz possessed stolen property, which is a far crime from capital murder.

With regard to the statements of witness Georgina Deus:  Det. Smith next swore that on July 18, 1983, Georgina Deus told him that on Dec. 22, 1979, both men (friends of hers) had told her that they had just robbed a bar on Eighth Street and shot a man; that she had said that Toro told her Angel Diaz and “Willie” (who was never caught or charged) went into the bar, had a few drinks and pulled their guns; that Toro had grabbed a girl and asked her to open the safe; and then Toro shot a man.  Det. Smith also claimed Ms. Deus said Angel Diaz had a gun with a silencer.

The truth can be seen from an inspection of both the first or second of Ms. Deus’ statements where Ms. Deus swore only that Toro told her the men robbed the bar, etc., and that Toro told her Angel had a silencer.

Det. Smith conveniently failed to mention that Georgina Deus recanted under oath her first statement which had indirectly implicated Angel Diaz.  Ms. Deus clearly said under oath in her second sworn statement, made pre-trial, that she was threatened and coerced by Det. Smith and other police/district attorney authorities. During trial, Det. Smith also directly lied to the jury telling them that Ms. Deus said she was afraid to testify because the defendant had firebombed her apartment.  The truth is that Ms. Deus said in her second sworn statement made (R 149-182) she had originally lied and implicated Angel only because she had been given threats by the police and the district attorney’s office.  In addition to keeping her in jail for months on an impossibly high bail, law enforcement authorities threatened Ms. Deus by saying she would get a five to seven-year sentence on her pending drug charges and that her children would be taken from her unless she lied.  In exchange for her fallacious “cooperation,” Ms. Deus was granted low bail and eventually given two years probation on the drug charges. However, Georgina Deus was not able to live with the lies and on August 30, 1984, went under oath a second time before defense attorney and the Florida prosecution.  She said that Det. Gregory Smith and the Boston police coerced her to lie about the Florida case. Ms. Deus was also very clear in stating that though she did have a fire in the hallway of her apartment that January, but had never been threatened in any way by either Mr. Toro of Angel Diaz. In fact she had no contact with Mr. Diaz in years and repeated that the only people who had threatened her were police. The State had refused to permit the defense access to her (R 375-6) by lying to the Court saying threats were made against her by the defendant.  Angel was not present for any of this pre-trial colloquy between the prosecution and the Court (R 374).  It turned out that Ms. Deus was available for trial, had not been threatened, but Angel was not allowed to contact her before or during his trial.  Ms. Deus was never called to the stand as a witness even though at trial it surfaced that the prosecution knew her whereabouts but kept it hidden from the defense. Moreover, the trial judge, Amy Steele Donner, did not allow Angel Diaz to call Deus as a witness. (Nor any other witness). In fact when Angel tried to impeach Det. Smith, Judge Donner caustically admonished Angel for not acting within the boundaries of a lawyer (R1073-85).  Judge Donner barked at Angel, telling him to call Ms. Deus to the stand if he wanted to make the point that Det. Smith was lying.   However, when it came time for Mr. Diaz to call Ms. Deus, a desire which he made patently clear, Judge Donner refused to give Angel Diaz the time to secure her attendance (R 1188-1189).  Ms. Deus was Angel’s key witness and the cornerstone of his defense to prove that Det. Smith’s testimony and investigation was a complete fabrication.  Without Det. Smith’s version, there was insufficient evidence to show that Angel was even involved in the murder at the Velvet Swing Lounge.  

Every one of the false statements made by Det. Gregory Smith and sufficient evidence to show he committed witness tampering is all in the appellate record. The question is why wasn’t he ever challenged, charged or even questioned about his unethical, unprofessional antics? 

In August of 1985, Det. Smith claimed he was walking up and down the cells of the Miami Dade County Jail looking for someone who would know something damaging about Angel.  Det. Smith, of course, met an inmate Ralph Gajus, an inmate who was willing to implicate Angel Diaz in the bar murder in exchange for leniency on his own unrelated escape charges. Mr. Gajus told testified that he and Angel’s cell were 15 feet apart, separated by two doors (R 679, 682). Moreover, Mr. Gajus does not speak Spanish nor Angel English. The deal was that Gajus would have to snitch on Angel first for the topless bar murder (a case where the facts were extensively reported on by all the Miami newspapers and radio stations – which are venues available to all inmates), and then also implicate Angel in the State’s pending escape trial come January 1985.  As with most snitch cases, the testimony is patently false, the inmate’s deal is denied and later, after conviction, the truth be told that the fix was in and set up by police or prosecutor.  This is exactly what happened in this case (R 1113-1123).

Ralph Gajus lied under oath when he said he did not get a favorable deal in exchange for implicating Angel in the murder case.  The truth is that in August of 1985, in exchange for which he agreed to “cooperate fully” with the State, was given a very generous plea deal.  This was never disclosed to the defense.  Ralph Gajus, who was not going to get anything favorable on the murder case because he was not involved and everybody knew it, got a break on an unrelated escape conviction.  His wife also benefited, as she did not face criminal charges for her involvement in planning the same escape crime.  Moreover, Mr. Gajus never said Angel confessed to him, only that he “inferred” it (R1123). This false and misleading statement by Det. Smith is obvious to anyone who takes the time to read what is available in the record on appeal. This is misconduct by the prosecution (Giglio v United States, 405 US 150, 153. 

The Commission on Capital Punishment, set up by the governor of Illinois after he imposed a moratorium on executions in 2000, examined the question of such testimony.  The Commission’s 2002 report concluded that even with stringent safeguards on the use of such evidence, “the potential for testimony of questionable reliability remains high and imposing the death penalty in such cases appears ill-advised.”

Judge Amy Steele Donner treated Angel with disrespect and unprofessional conduct many times during his case and well into his appeals.  In spite of Angel’s unfailingly polite demeanor, Judge Donner would for example, accuse Angel of “making a mockery out of justice” (R 904).  Another example was when Angel struggled to impeach Det. Smith’s credibility during trial. Judge Donner badgered Angel, berated him and blocked him from being his own effective advocate (R 1089, 1160-1161, 1162-1163, 1208-1210, 1224-1225).  Angel subsequently broke down in tears from the way Judge Donner treated him (R 898-900).  The Judge’s behavior prejudiced Angel by destroying any chance at presenting a defense and by repeatedly diminishing him in the eyes of the jury. Such harsh behavior from Judge Donner towards Angel is apparent throughout the trial transcript. 

Judge Donner, in addition to the secret competency ruling, conducted a number of critical discussions outside of Angel’s presence regarding potential witnesses (R 1095-8, 1169-1176).  Angel’s numerous requests to the court to call certain witnesses were either shot down or eviscerated (R 1160-1, 1185-1226). At the close of the State’s case, Angel wanted to call witnesses and was very clear in his reasoning to need to call each one (R 1160).  The Court said, “Mr. Diaz, do you understand that we are starting trial tomorrow at 9:30? Anyone who is not here cannot testify” (R 1160).

During this discussion (R 1160-1222), the Court was unbearably unfair.  It is painful to read the transcript.

First Angel was told he was not permitted to petition the court to have his witnesses available until the state’s case was completed (R 1161), then he was told by Judge Donner that she would not allow any of his witnesses to testify (R 1222).  This is such a blatant violation of Angel’s Sixth, Eighth, and Fourteenth Amendments (United States v Berkowitz, 662 F.2d 1127 (11th Cir. 1981)(a violation of Sixth Amendment right to confrontation); Haas v Abrahamson, 910 F.2d 384, 389 (7th Cir. 1990)(a violation of due process of the Fourteenth Amendment); United States v Agurs, 427 US 97 (1976)(reasonable doubt about Angel’s guilt).  See Washington V Texas, 338 US 14 (1967), and is reversible error (Coxwell v State, 361 So. 2d 148 (Fla. 1978).

After the prosecution rested Angel called no witnesses.

The jury never heard any exculpatory evidence as to Angel.  The prosecutor failed to disclose material significant evidence and was allowed to present false and misleading testimony.  The defense was never allowed to investigate or present this evidence.


The jury was charged and sent to a room for deliberations (R 124).  During this time the jury had asked Judge Amy Steele Donner for read-backs by the former girlfriend and the jail house snitch (R 1329). Both were important testimonies that directly addressed the question of whether or not Angel was directly said by any person on earth to be the shooter or involved in the murder at all.  Judge Donner, in violation of the law, refused to allow the read backs, did not advise Angel that he had the right to insist on having the read backs given to the jury but instead told the jury to rely on their memories (R 1329).  The Rules of Florida Criminal Procedure (3.410) allow for read backs.

The jury took three hours to find Angel guilty of first degree murder and eight other counts at the end of the three-day trial (R 1332-1334).  (Many other original counts had been dropped by the Court, at the prosecution’s behest, on the basis of inadequate evidence due to missing witnesses. This is because so much time had passed since the 1979 crime had occurred.)

At the sentencing phase of the trial, Angel admitted to the Court that he was not capable of representing himself (1341).  The Court appointed the stand-by lawyer, Mr. Lamons (1355-63).  Mr. Lamos did not present any mitigating evidence in behalf of Angel during the entire proceeding.  There was almost no investigation done to gather mitigating evidence in Angel’s behalf.  Moreover, if one reads the trial transcript it is obvious in several places that Mr. Scola, the State Attorney, gave incorrect legal instructions to the jury about their role during the sentencing phase.  Mr. Scola essentially told them their role was minor compared to the judge who had the ultimate say in whether Angel was to be put to death or not (See Apprendi v New Jersey, 530 US 466 (2000).

Moreover, Mr. Scola forced Angel to assume the burden to prove that death was the wrong sentence.  Mr. Scola did this by repeatedly telling the jury that they should recommend death if the aggravators outweighed the mitigators and they could only vote for life if mitigation outweighed aggravation.  This is a distortion of the law and improperly put the onus on Angel when it is really the prosecution’s burden.  Mr. Scola also instructed the jury that even for a life sentence a verdict had to be a majority and this simply is not true (Rose v State, 425 So. 2d 521 (Fla. 1982).  Judge Donner, presiding over these proceedings allowed incorrect information to be presented to the jury and thus undermined the reliability of their decision.  

Angel was sentenced January 24, 2986 to first degree murder and eight other counts including armed robbery and armed kidnapping.  The jury’s vote for death was eight to four.  Judge Amy Steele Donner sentenced Angel to death plus 834 years.

The trial Court never independently weighed the aggravating and mitigating factors during the sentencing phase.  The Court was very clear in describing the aggravating factors such as going into a lengthy detailed rendition of Angel’s prior crimes.  However, in her 330-word statement Judge Donner never balanced the equities on the record by ever mentioning any mitigating factors.  In fact she was incorrect to find that there was an aggravating factor of pecuniary gain, as this was not established beyond reasonable doubt and the jury acquitted on the one related charge. Judge Donner violated the law because she gave bare bones statutory instructions on whether or not aggravating circumstances were present.  The Eighth Amendment requires that a capital sentencing jury must receive appropriate instructions regarding the limiting construction of an aggravating circumstance.

Moreover, Judge Donner allowed the prosecutor to raise the illegal non-statutory aggravator of “future dangerousness” (Dougan v State, 470 So. 2d 697, 702 (Fla. 1985).  How could that be evaluated by a jury when it is a hypothetical construct?

Judge Donner never raised any mitigating factors such as Angel’s incompetency to represent himself (R 89, R 901-902), or the fact that he could not have been the shooter.  

She did not raise the fact that Angel was not the shooter and had serious difficulties representing at trial.  

In fact, regarding Judge Donner’s statutory judicial responsibility to make sentencing findings, had the prosecution draw up a 12-page sentencing order putting words in her mouth that were not in the transcript (R 319-330) This included legal citations and factual determinations not apparent in the judge’s colloquy (R 1467-1468, 1470). Then she sentenced Angel to death (R 1468-1469).  The lack of a reasoned and independent sentencing determination is a shirking of Judge Donner’s judicial responsibilities (Patterson v State, 513 So. 2d 1257 (Fla. 1987).  Without these factual findings by the trial judge, it is impossible to make a meaningful review of the death sentence in order to fulfill the Eighth Amendment requirement that a death sentence not be imposed in an arbitrary and capricious manner (See Gregg v Georgia, 418 US 153 (1976); Proffitt v Florida, 428 US 242 (1976).  This is a death eligible case, why did Judge Donner ignore this task and instead turn the job over to the State?

Ironically, when this anomaly came back from the higher Court to be re-evaluated in circuit Court, Judge Amy Donner herself was the appointed judge and of course ruled in her own favor by denying Angel relief.  This sentence was never based on reasoned judgment.  It is particularly obvious when one looks at the 834 years tacked on to Angel’s death sentence.  Judge Donner has a serious prejudicial bias towards Angel and really wanted him dead.  

More damage was heaped upon Angel when the Florida Supreme Court struck the aggravator that Angel created a great risk to many persons because it was not proved during the trial (Diaz v State, 513 So. 2d 1045, 1048-49 (1987).  The Court however, ruling it “harmless error,” and did not permit Angel to have a new sentencing hearing even though the absence of this finding greatly affects the information to be considered by the jury. For the Court to presume that a death sentence is appropriate, after dismissing an aggravator without first making an adequate analysis of whether or not the State proved this was not going to affect the sentencing decision, was a presumption in favor of death (Clemons v Mississippi, 494 US 738, 752 (1990).

Such a ruling regarding the non-effects of an Eighth Amendment error is a violation of Angel’s right to due process, equal protection and the Eighth and Fourteenth Amendments to the Constitution.

Angel’s first appeal was denied Diaz v State, 513 So. 2d 1045 (Fla. 1987)

Cert to the US Supreme Court was denied Feb. 22, 1988.

Angel applied for executive clemency on June 23, 1988 (with support from the government of Puerto Rico) and was denied by the signing of a death warrant on August 28, 1989.  

His execution was set for October 27, 1989 but it was stayed by the Circuit Court on October 26, 1989 indefinitely.  However, the Circuit Court has since denied all relief and his appeals in higher Courts, including Federal, thus far have been denied.

Gov. Jeb Bush recently signed a death warrant and set Angel’s execution date for December 13, 2006.

It is amazing how the record in this simple three day case clearly speaks for itself but the truth of the injustice to Angel and our Constitution was over-ruled on appeal over and over - when it was clearly and timely presented by competent CCRC attorneys.  Did any higher Court read the transcripts? Did any higher Court think about what happened here? 

Did any appellate Court notice that the trial transcripts from December 16 and the morning of December 17, as well as significant pre-trial transcripts regarding the caliber of Angel’s attorney representation, are completely missing from the three day trial transcript.  How could the appellate Courts make a balanced decision on half an entire case file?  It is unconstitutional for an appellate Court to make a ruling without a trial record, otherwise appellate advocacy is ineffective.  Full disclosure is essential, particularly in a death-eligible case.  Here confidence in the record was completely undermined.  The record by law is supposed to be certified by the circuit Court in capital cases (this was again the handiwork of Judge Amy Steele Donner as the circuit Court judge!) (Art. 5, Section 3(b)(1); Fla. Constitution; Section 921.141(4), Fla. Stat.)  This is a constitutional due process violation (Griffin v Illinois, 351 US 212 (1956).  The Sixth Amendment also mandates a complete transcript (Hardy v United States, 375 US 277, 288 (1964).

My biggest question I have as a recent state prosecutor is why wasn’t Det. Gregory Smith charged with witness tampering and perjury?  The State had to read the transcript and Court papers in order to advance their own position that Angel deserved of death.  In the case of Det. Smith, the elements of such acts are clearly established in the record.  How badly did the prosecutor want to win?  There is more evidence to prove charges against Det. Smith than to indict Angel on the facts of this case.  Instead of facts and evidence there is doubt, prejudice or lies at every turn. It is astonishing that Angel lost every arguable winnable point at every step of his criminal journey in this case, by every authority vested to preserve his rights.

Another issue is how did the appellate Courts allow Judge Amy Steele Donner’s rulings to stand?  She acted unconscionable towards Angel during the trial.  First Judge Donner refused to address his pretrial motions in a timely manner.  Angel languished in solitary lock-up unable to research his case when Peter Ferrero, his first state hired attorney was missing in action for 18 months.  When Angel was granted a new attorney (for reasons of a “conflict”) two months before his trial, this unprepared attorney, Robert F. Lamons, Jr., (appellate transcript is missing) another public defender, never came to visit Angel until two days before trial. Mr. Lamons shows up without a translator and so nothing could be accomplished.  Then Mr. Lamons never returned.

When Angel presented this to the Court, Judge Amy Steele Donner’s answer to this dilemma was to admonish Angel for taking the Court’s time for having the nerve to ask for a three-week extension.  In denying Angel relief, Judge Donner said if he wasn’t satisfied he could represent himself.  That was Angel’s only other option?  Judge Donner then refused to give Angel any time to prepare for his defense.  Judge Donner never assisted him during trial when Angel struggled with self-representation. In fact, Judge Donner many times during the trial conducted critical proceedings behind Angel’s back.  On appeal Judge Donner’s explanation was that the proceedings weren’t important, and that Angel was indisposed during one of her secret ex parte hearings/rulings so it was his choice not to be present.  Judge Donner also claimed that Angel’s stand-by advisor was present so Angel did not have to be present. Not only was that not true (particularly during the “competency issue” when neither Angel nor his stand-by attorney were present) but Judge Donner would flip-flop about who was the more important defense attorney as it suited her particular agenda.  If Judge Donner wanted to conduct a proceeding in secret or conduct the trial at break neck speed (possibly did she have holiday reservations?  It was just days before Christmas and she had a sequestered jury), Angel did not need to be there, and his stand by counsel would do, or maybe even nobody at all from the defense needed to be involved in her ex parte case meetings and rulings. One example is when Judge Donner wanted to destroy Angel’s chances to present a witnesses, Judge Donner deferred authority to Angel’s stand-by advisor.  This man, Mr. Lamons, undermined Angel on the record stating that he was personally in opposition to Angel’s requests for a particular witness and that he had advised Angel against such a strategic decision. Yet Angel was the attorney of record!

A defendant’s involuntary absence is a fundamental error and violation of the Constitution’s Confrontation clause (Illinois v Allen, 397 US 337 (1970); See also, United States v Novation, 271 F.3d 968, 997 (11th Cir. 2001). In Florida, Francis v State, 413 So. 2d 1175, 1177 (Fl. 1982); Carmichael v State, 715 So. 2d 247, 250 (Fla. 19981).

Judge Donner diminished Angel and his attorney many times during the trial.  In addition to undermining Angel in front of the jury, an even worse result was that Angel was unable to call one single witness.  Why this rush to finish the trial?  

If this were her next door neighbor’s son, do you think for a minute Judge Amy Steele Donner would rush a capital murder case to completion in three days?

I just found out something that really gets to me. To contest the warrant the application for a "stay" must go through each of the Courts.  It starts with the lowest Court, Circuit Court in Miami.  Amazingly enough, the case was sent directly back to Judge Amy Donner Steele, the person who caused all of Angel's agony in the first place.  I spoke with litigation director of Capital Collateral Regional Council, Mr. William Hennis.  Mr. Hennis said that Judge Donner summarily denied Angel's request for a stay and set the return date immediately.  The fact is Judge Donner did not allow the statutory ten day period where the defendant is permitted to conduct discovery of documents and other necessary evidence.  The CCRC has appealed her ruling and her illegal procedural time bar.  Judge Donner is still racing to judgment at Angel's expense.  She does not value him as a person.  Is it because he is Hispanic? 

It is amazing how it is 20 years later, Judge Donner still continues to summarily sandbag Angel, and that with maturity she has not changed such inappropriate judicial conduct.  Think of all the cases and lives Judge Donner has ruined with such unfair trial practices. Are they all Hispanics?  Are there African Americans who can say the same thing? It is one thing to be new and inexperienced as she may have been back in 1985, but it is another to still act with such injustice over and over and over and over.  Crowed calendars are the reality of any large urban city, but this is a capital case and a man is being killed December 13.  

In addition to numerous State statutes and case law violations, Angel’s death sentence was obtained and upheld in violation of his First, Fifth, Sixth, Eighth and Fourteenth Amendment Rights.

The Florida Supreme Court failed to provide meaningful review to Angel on his appeal from the denial of Rule 3.850 relief and in his petition for State Habeus.

However, CCRC Attorney Suzanne Keffer recently petitioned the courts to notice new evidence.  She found jailhouse snitch Ralph Gajus, who now admits he was given a sweet deal in exchange for fingering Angel.  Mr. Gajus said he was angry at Angel and when he lied on the stand back at Angel’s trial.  It was passed over recently by Judge Donner but the Florida Supreme Court just took notice and ordered Judge Donner to take a second look.  Let’s pray, for a Christmas miracle and hope she does.

The CCRC appealed to the Florida Supreme Court.  On Wednesday, November 29, 2006, the FSC voted 5 to 2 to send the case back to the trial court to consider this recently obtained statement.  This December 1, 2006, relief was denied by Circuit Court Judge Amy Steele Donner.  Why it was sent back to the very person with the original bad rulings is one of the weird ways Florida keeps the death penalty alive and well. Would it have been so difficult to have an independent judge on the Circuit Court review the findings?
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